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Mark your calendar to attend the TBA Labor & Employment Section’s …

10th Annual Labor & Employment Forum
April 20, 2006 in Nashville

Six hours of CLE programming will be presented at this year’s forum including presentations
on new developments in labor relations, recurring evidentiary issues in employment litiga-
tion, a discussion on the recent vacation decision and a lunch presentation on workplace
violence. Look for more information on this program in the Tennessee Bar Journal or you may
register by contacting TBA at 1-800-899-6993 or in Nashville at 615-383-7421 or online at
www.TBA.org. Section members are also invited to attend the reception immediately fol-
lowing the CLE program.

THE BASICS
Credit: 5 General, 1 Dual
Registration: 8 a.m.
Program: 8:30 p.m. – 4:45 p.m.
Date: April 20
Location: Nashville, Tennessee Bar Center, 221 Fourth Ave. North

COURSE REGISTRATION (up to five days prior to program)
$200 Section members
$220 TBA members
$280 Non members
$125 law office personnel and other non-attorneys
FREE for TBA-member judges, law makers and law students
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T he TBA Labor and Employment Section is off to
a running start for 2006. Continuing last year’s
goal of making the section more relevant to its

members’ practice, the section has lined up another
outstanding CLE program for April 20, 2006 in
Nashville — look for details in the Tennessee Bar
Journal  or contact TBA to register. Topics will include
the latest developments in labor relations, alternative
dispute resolution, ethical issues of workplace and pre-
litigation investigations, and recent labor and employ-
ment decisions you can put to use immediately.
Recognizing the diversity of our section, the program
will feature the perspectives of leading practitioners
from the plaintiffs’ and defense bar, as well as esteemed
members of the judiciary and top leaders from the

EEOC and Tennessee Department of Labor. Excellent
speakers, interesting topics, and even ethics hours await
you. Thanks to Mary Beard for working very hard to
create a seminar that will truly help both plaintiff and
defense counsel to improve the level and quality of
their practice.

I trust you will enjoy this latest dynamic issue of the
section’s newsletter and welcome any comments, ques-
tions, or suggestions you may have to help in our mis-
sion of assisting the members of the Tennessee labor
and employment bar.

Kim Vance
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T he March 2005 edition of Labor & Employment
Law Today contained an article entitled,
“Statistically Speaking: The use of statistics in

individually brought disparate treatment litigation,”
which discussed how statistical evidence can “serve as
an illustrative and important tool in determining the
existence of disparate treatment in employment dis-
crimination cases.” This article also explained how
statistical evidence can be an effective advisory tool
because statisticians can be used to develop an accu-
rate assessment of a company’s demographics and
employment trends. “Statistically Speaking” could not
have been more timely because at the same time that
the article was released, the Sixth Circuit’s rulings in
Phillips v. Cohen, 400 F.3d 388 (6th Cir. 2005) and
Isabel v. City of Memphis, 404 F.3d 404 (6th Cir. 2005),
confirmed just how important statistical evidence is in
employment discrimination cases. In rendering favor-
able decisions for African American employees chal-
lenging the facially neutral promotional criteria used
by their employers, the court scrutinized the statistical
evidence in both cases. The holdings in Phillips and
Isabel demonstrate the varying degrees of statistical
evidence that plaintiffs in the Sixth Circuit can rely
upon to establish a prima facie case of disparate impact.
The court’s willingness to accept different forms of sta-
tistical evidence imposes a new or more enhanced
burden upon employers and their legal counsel because
they can no longer rely upon one form of statistical
evidence, the four-fifths rule, as a benchmark to deter-
mine whether their employment practices comport
with Title VII. The need to require statisticians to
conduct various analyses will increase the cost of
employers defending litigation or ensuring regulatory
compliance. With respect to legal counsel, they must
become knowledgeable about the different types of sta-
tistical evidence to ensure competence in advising
clients and litigation. Section I of this article briefly
summarizes the applicable standard of review in dis-
parate impact cases. Section II sets forth the facts of
Phillips and Isabel. Finally, Section III addresses the
effect of these holdings on employees, employers, and
legal counsel.

I. STANDARD OF PROOF FOR DISPARATE
IMPACT2

A claim of disparate impact is evaluated under a three-
part burden shifting analysis. First, the plaintiff must

prove by a preponderance of the evidence a prima facie
case of discrimination, i.e., disparate impact. Second,
if the plaintiff establishes a prima facie case of discrim-
ination, the burden of production shifts to the defen-
dant to show that the challenged protocol has a
manifest relation to the employment (also referred to
as business justification). Third, if the defendant meets
its burden of production, the plaintiff must then prove
the existence of alternative tests or selection protocol
that would serve the employer’s interests without
having a discriminatory impact. To establish a prima
facie case of discrimination, the plaintiff must: (1)
identify a challengeable employment practice; and (2)
through relevant statistical analysis prove that the
challenged practice has a disparate impact on a pro-
tected group. 

II. RECENT SIXTH CIRCUIT DISPARATE IMPACT
CASES
A. Phillips v. Cohen, 400 F.3d 388 (6th Cir. 2005)
In Phillips, an African American male filed suit on
behalf of a group of African American employees,
alleging that the promotion process of the Defense and
Finance Accounting Services (DFAS), an independent
agency within the Department of Defense, resulted in a
disproportionately low number of African American
employees receiving promotions. The DFAS promo-
tion process reviewed by the court consisted of
numerous steps. First, the manager seeking to fill an
opening within his department decided whether the
position should be filled externally or internally by a
temporary or permanent promotion. Second, the man-
ager worked with a human resources specialist to
develop a recruiting plan, which detailed the required
qualifications for the position. If the manager elected to
use a permanent competitive promotion as the means
of filling the position, an internal posting of the job
vacancy occurred. Thereafter, employees submitted
applications. A human resources specialist then numer-
ically ranked the applications, using values assigned for
education, experience, performance reviews, discipli-
nary actions, and awards. Human resources, using the
numerical rankings, issued a document called a promo-
tion certificate, which referred the top fifteen candi-
dates to the hiring manager. Prior to issuance, the equal
employment opportunity office reviewed the certifi-
cates to determine whether any of the finalists were

Has It Become Easier For Employees to Show
Disparate Impact in the Sixth Circuit?
By John R. Bode and Tunisia L. Stateni1
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Nearly 10 million Americans have a history of
cancer. One million more are diagnosed each
year, and approximately 40 percent of them, or

400,000 people, are working adults. In response to
these overwhelming statistics, the EEOC recently
issued an enforcement guidance under the Americans
with Disabilities Act (ADA), specifically addressing
cancer in the workplace. The EEOC has taken an
aggressive stance in defining when cancer is an “ADA
disability” and how employers should approach
employees with cancer. The guidance is a sign that the
EEOC may increase its enforcement efforts on behalf
of cancer-stricken employees and applicants.
Employers should be wary.

Now, more than ever, a prudent employer should
take preventative measures to reduce its risk of ADA
liability when cancer is at issue. Such measures might
include:

• Maintaining the confidentiality of any medical
information received about an applicant’s or
employee’s cancer; 

• Including disability discrimination and harass-
ment as prohibited conduct in the employer’s
employment policies and promptly investigating
complaints pursuant to the policy; and 

• Perhaps most critical, engaging in an “interac-
tive process” with affected employees to deter-
mine if their cancer is causing a substantial
limitation in a major life activity and, if so,
whether a reasonable accommodation is avail-
able that would allow the employee to perform
his or her essential job functions.

The EEOC’s guidance may be troubling to many
employers because its view of what constitutes a “dis-
ability” is more expansive than interpretations by
most courts. For example, many courts have held
that a prolonged impairment caused by an illness is

not, as the EEOC suggests, necessarily a disability
under the ADA.

The EEOC uses hypothetical examples to explain
when it considers cancer a “disability” under the
ADA. Consistent with the terms of the ADA, the
EEOC makes clear that cancer is considered a dis-
ability when the disease or its side effects substantially
limit(s) one or more of a person’s major life activities
(for example, breathing, sleeping, eating, or caring for
oneself). Even when an employee’s cancer itself does
not substantially limit any major activity, the EEOC
notes that it can lead to other impairments that may
be “disabilities” (for example, depression). The EEOC
also takes the position that cancer may be a “disability”
if it substantially limited a major life activity in the
past (for example, the employee was previously hospi-
talized for six months following a diagnosis of cancer).

The EEOC’s new guidance also explains its views
on obtaining, using, and disclosing medical informa-
tion; keeping medical information confidential; and
reasonably accommodating employees with cancer.

Given the prevalence of cancer in the workplace
and the EEOC’s heightened interest in the subject,
proactive employers will be wise to stay vigilant to
minimize their exposure to potential liability for dis-
crimination on the basis of a cancer “disability.” !

Jon Stanley is an associate with Waller
Lansden and practices in the area of
labor and employment law. He has rep-
resented clients in employment litigation,
as well as in complex commercial dis-
putes and general litigation matters. He
also regularly counsels clients in matters
involving employment discrimination,

labor relations and insurance coverage at both the trial and
appellate levels.

EEOC Issues New Enforcement Guidance
Addressing Cancer in the Workplace
Jon A. Stanley

Stanley
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T he United States Court of Appeals for the
Sixth Circuit recently ruled in favor of an
employee who had been discharged following

her suicide attempt. According to the Sixth Circuit,
the employer’s perception of the worker’s disability
(resulting from her suicide attempt) led to her dis-
charge. Chandler v. Specialty Tires of America
(Tennessee), Inc., No. 02-6434, Sixth Circuit Court of
Appeals (June 17, 2005).

FACTUAL BACKGROUND
Heather Chandler was employed by Specialty Tires
America (Tennessee), Inc. as a personal assistant. On
May 17, 1998, after spending the morning with her
parents, Chandler left her daughter at her parents’
house, crossed the street to her own home, and took an
overdose of pills. After being discovered, she was taken
to the emergency room and subsequently spent one
week in the hospital. During that week, Chandler kept
in contact with the plant manager, Joe McNeer, who
agreed to place her on paid leave.

On May 19, the company’s personnel manager,
Robert Beck, who was also Chandler’s immediate super-
visor, learned of the intentional overdose. Although
Beck knew that Chandler was on medical leave, he
decided that Chandler’s behavior demonstrated a lack
of responsibility and that he could not trust her in her
position. Thus, he decided to fire her. On May 20, Beck
wrote a termination letter which Chandler’s ex-hus-
band, Johnny Peterson, received on May 22. Peterson
delivered the letter to Chandler on May 24.

Chandler filed a lawsuit alleging wrongful termina-
tion in violation of the Family and Medical Leave Act
(FMLA) and the Tennessee Handicap Act (THA).
The trial judge dismissed her THA claim, however. In
2002, a Tennessee jury found in favor of Chandler on
her FMLA claim. Specialty Tires appealed the verdict
and Chandler appealed the trial judge’s dismissal of her
THA claim. 

The Sixth Circuit Court of Appeals (in Chandler I)
upheld the jury verdict, reinstated Chandler’s THA
claim and returned the case to the lower court. Upon
remand, Specialty Tires and Chandler both filed
motions for summary judgment. The trial judge
granted Specialty Tires’ motion and dismissed the case.
Chandler appealed this ruling, taking the case back to
the Sixth Circuit Court of Appeals.

LEGAL ANALYSIS
The Sixth Circuit noted that under the THA, an
employee must show that he or she is qualified for the

position, is disabled within the meaning of the THA,
and suffered an adverse employment action because of
that disability. Specialty Tires conceded that Chandler
was qualified for her position so the court turned to the
question of whether she was “disabled” under the
THA. Specifically, the issue was whether Specialty
Tires perceived Chandler as suffering from the mental
impairment of depression. 

The Sixth Circuit noted that Beck had stated that
he terminated Chandler because he believed that she
could not perform her duties, make reasonable deci-
sions, or handle personnel files, payroll and confiden-
tial information. Moreover, he believed that Chandler
would not be able to perform any other position in the
company, and that he could not trust her. Based on
this evidence, the court held that a reasonable jury
could find that Beck believed that Chandler’s
attempted suicide demonstrated an inability to care for
herself and to perform the duties of her job. Thus, the
court concluded that Specialty Tires had regarded
Chandler as disabled.

The Sixth Circuit next considered whether
Chandler was fired on the basis of her disability. The
court found that before the suicide attempt, Chandler
had been a model employee. According to her treating
physician, her attempted suicide should not have pre-
vented her from returning to work and performing her
job competently. Thus, a jury could find that
Chandler’s suicide attempt did not limit her ability to
perform her job. 

Given that Specialty Tires terminated Chandler
because Beck lost confidence in her ability to perform
her job solely as a result of her suicide attempt, the
court held that a prima facie case of disability discrimi-
nation had been established. Since Specialty Tires did
not establish that Chandler’s suicide attempt affected
her ability to perform her job, the court ruled, the com-
pany’s perception of her disability was the reason
behind her discharge. Thus, the court concluded that
Specialty Tires fired Chandler on the basis of stereotyp-
ical assumptions about a perceived disability and
Chandler is entitled to judgment on her THA claim. !

Keith Frazier is a shareholder in the firm of Ogletree
Deakins in Nashville. Since beginning his practice of law in
1985, Mr. Frazier has represented management in the area
of labor and employment law with an emphasis on preven-
tive activity and employment litigation. Mr. Frazier has
acted as lead counsel in numerous jury trials in both state
and federal courts.

Attempted Suicide Does Not Derail Lawsuit: 
Employer’s “Stereotypical Assumptions” 
Were Unfounded
Keith D. Frazier 
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W ithout attracting the notice of the Tennessee
business community, the General Assembly
quietly amended Tennessee’s maternity leave

statute (Tenn. Code Ann. § 4-21-408), effective May
27, 2005, to extend job-protected leave to men and to
include adoption as one of the circumstances under
which leave is granted to Tennessee employees.
Apparently, the Legislature intended to extend the cir-
cumstances under which employees might take leave
under the leave statute to mirror those under the
Family and Medical Leave Act, 29 U.S.C. § 2601, et.
seq, (FMLA) and provide at least an additional month
for such leave. However, the means by which the
General Assembly went about its task leaves some sig-
nificant unanswered questions as to exactly what leave
is now available to men under the Tennessee leave act.

A brief review of the history of Tennessee’s leave act
is necessary in order to fully appreciate the conundrum
now facing Tennessee employers regarding how to
interpret the newest version of the leave statute. In
1987, the General Assembly passed the Tennessee
Maternity Leave Act which expressly stated that the
purpose of the statute was to provide women up to four
months of leave “for the purpose of bonding with a
newly born or newly adopted child …” (Public Chapter
373, Acts of 1987.) However, in 1988, the Tennessee
Attorney General’s office opined that by limiting the
right to take leave to “bond” with a new born or newly
adopted child to only women, the Maternity Leave Act
was constitutionally suspect under the Equal Protection
Clause of the Fourteenth Amendment and was suscep-
tible to attack under Title VII. (Op. Tenn. Atty. Gen.
No. 87-193, Dec. 17, 1987). In order to address this
issue, the General Assembly amended the Maternity
Leave Act so that the purpose of the Act was to “pro-
vide leave time to female employees for pregnancy,
childbirth and nursing the infant …” Tenn. Code Ann.
§ 4-21-408(c)(3). As the Tennessee Attorney
General’s office explained in its opinion of 1991 that
the Maternity Leave Act does not violate the Federal
Pregnancy Discrimination Act, “The Tennessee
Maternity Leave Act was amended from a child
care/parental leave policy in 1987 to a disability mater-
nity leave policy in 1988 … This statute is limited to
the period of actual physical disability on account of
pregnancy, childbirth, or related medical conditions.”
(Op. Tenn. Atty. Gen. No. 91-22, March 12, 1991.)

Enter the Tennessee General Assembly in 2005 and
its current amendment to the Maternity Leave Act.
House Bill No. 1323 deletes what were the first four
words of the prior statute “Maternity Leave. 
A female …” and the first provision of the statute 
now reads :

Employees who have been employed by the same
employer for at least twelve consecutive months as
full-time employees, as determined by the employer
at the job site or location, may be absent from such
employment for a period not to exceed four months
for adoption, pregnancy, childbirth and nursing the
infant, where applicable (such period to be here-
inafter referred to as “leave”.) With regard to adop-
tion, the four-month period begins at the time an
employee receives custody of the child.
The new statute is obviously less than clear with

respect to how it applies to men and whether it is
intended to extend leave to men only for adoption or
whether “pregnancy, childbirth and nursing the
infant” is ever “applicable” to men. Our firm sought
the opinions of Representative Paul Stanley, the pri-
mary sponsor of House Bill No. 1323 and the
Tennessee Labor and Workforce Development office.

Rep. Stanley’s office indicates that one of his con-
stituents discovered that she could not take leave
under Tennessee’s maternity leave statute when she
adopted a child and, therefore, Rep. Stanley deter-
mined to add adoption as a circumstance under which
both parents might take leave. Rep. Stanley’s office
indicates their understanding is that the ultimate
effect of the bill is to extend leave to men (and
women) under the same circumstances under which
they are able to take leave under the FMLA with
respect to pregnancy, childbirth, caring for an infant,
and for adoption and caring for a newly adopted child.
A review of the debate in the General Assembly
regarding House Bill 1323, although not entirely clear,
suggests that the members were informed by
Representative Stanley and his colleagues that such
would be the effect of the bill. The Labor and
Workforce Development office takes the same position
as Representative Stanley, particularly noting that the
former “Maternity Leave” statute previously provided
that “Nothing contained within the provisions of this
section shall be construed to . . . require any employer
to provide maternity leave to male employees.” and
that House Bill No. 1323 deleted that provision,
thereby certainly suggesting that the General
Assembly did not intend to limit leave for men to
adoption only. 

While it seems to be clear (if anything is “clear”
under this bill) that men and women may take four
months of leave after adopting a child, it is far from
clear whether the bill extends leave to men at all
with respect to “pregnancy, childbirth, or nursing the
infant, where applicable” regardless of what the
Legislature may have intended. This is especially true

Tennessee’s Maternity Leave Act Revised 
to Include Men and Adoption
Robert W. Horton

Continued on page 11
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Sheree Wright has been University
Counsel for Vanderbilt Univ-
ersity since 1989. She was kind

enough to share with us recently her
insights on life as counsel for
Nashville’s largest non-governmental
employer. Sheree received her under-
graduate and law degrees from

Vanderbilt University. Among many community
activities, she is also the incoming President of the
Nashville Bar Association. 

1. What is the biggest challenge you face as
University Counsel?

Prioritizing the issues/demands from diverse
areas to best serve the client (Vanderbilt
University).

2. What is your favorite part of the job? Least
favorite?

My favorite part of the job is having the opportu-
nity to work with a variety of amazing professionals
in both the University and Medical Center. It is a
privilege to have such qualified, knowledgeable, and
cooperative people to work with every day.

My least favorite part of the job is working on
the details of documents, such as contracts.

3. What does your typical day look like?
Each day is different — there is no typical day.

Usually, I bounce between meetings, phone calls,
and emails for the majority of the day. Frequently,
the day’s schedule changes — I rarely do what I
had planned to accomplish that day due to
changing priorities.

4. You are not only Vanderbilt’s lawyer but, as
University Counsel, are the client to outside
counsel. What advice would you give to outside
counsel seeking to give the best service to their
clients? What should they NOT do?

Accessibility is very important to in-house
lawyers. Our clients expect us to be available and
we appreciate outside attorneys who share that phi-
losophy. I rarely call an outside attorney at night or
on the weekend, but am grateful to know how to
reach them if the need arises.

Practical advice which takes into account the
client’s philosophy, culture, and demands is also
very important. I don’t need someone to read me
the statutes or regulations (I can do that). I need
someone to help craft a strategy to deal with a
problem or to accomplish an objective.

Please don’t send slick expensive brochures. I
feel very guilty about throwing them away (I once
kept one on my credenza for months before getting
rid of it) and am not at all swayed by them. Hearing
someone speak at a seminar or reading an article
they wrote is much more compelling and helpful in
conveying their expertise. !

An Inside View …

Wright

Article Submissions
We are seeking articles for the next
issue of the TBA Labor & Employment
Section newsletter.  Articles should be
on a subject of interest to the Labor
& Employment practitioners and can
be forwarded via email to:

Stan Graham
Waller Lansden Dortch & Davis, PLLC
(Nashville)
(615) 850-8935
stan.graham@wallerlaw.com

Your participation is encouraged and
is a necessary part of this newsletter!
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A lternative dispute resolution of workplace dis-
putes is a very hot issue. More and more
employment cases are being filed in federal and

state courts. Employees are filing these cases under a
broad array of federal and state statutes, as well as the-
ories developed by the courts as part of the common
law. The law, both procedural and substantive, is much
more complicated than many lawyers realize,
including some lawyers practicing in this area.
Discovery procedures in these cases focus almost
entirely on the employer’s documents and witnesses,
with the developing issues in discovery of electronic
data adding to the complexity. Three factors — lots of
theories of liability, complex and uncertain legal stan-
dards, and broad ranging discovery — are combining
to make litigation of employment disputes prohibi-
tively expensive for employers. So, the employers and
the courts are searching for ways to limit the number
of cases in litigation.

The Supreme Court has handed down several cases
concerning these issues. The cases are in two cate-
gories. Most of the decisions have concerned manda-
tory arbitration. The decisions uphold the concept and
leave vast gaps in the law about its implementation.
The second category, which often is overlooked, arises
out of the Supreme Court’s decisions in harassment
cases brought under Title VII of the Civil Rights Act
of 1964. The Court has ruled an employer may have a
successful affirmative defense to harassment claims in
certain circumstances (which are not very clear, but
that’s another article) if the employer has a well publi-
cized policy against harassment, an effective internal
mechanism to address claims of harassment and the
employee unreasonably fails to use the mechanism. Put
these two categories together and you have something
emerging that is very important.

Your correspondent has been telling anyone who
will listen for several years internal dispute resolution
mechanisms, which now exist only in large or union-
ized companies, will be as common as progressive dis-
cipline and performance evaluation in due course.
Each of these employment procedures, properly
designed and implemented, helps reduce the risk of
legal liability. Internal dispute resolution is the only
procedure an employer can put in place that will
potentially avoid traditional litigation altogether.

The forms this process can take are limited only by
the creativity and skill of the counselor. There are
complicated procedures put in place in large corpora-
tions, such as the RESOLVE mechanism used in parts
of General Electric. There are simple “peer review”
processes that look only at employment terminations.
There are “employment due process” mechanisms in
many different forms, most of which involve use of
both hourly and management employees to hear com-

peting claims. An increasing number of employers are
simply adopting the practice of requiring all employees
to sign an agreement mandating arbitration of employ-
ment disputes. All of the different types of internal dis-
pute resolution mechanisms pose a host of legal issues,
many of which are interesting and complex. We could
talk about those for hours. Let’s not do that now.

Let’s instead ask “what can my client do to avoid the
pitfalls that have sharpened bamboo stakes in the
bottom?” The solution is simple and complicated at the
same time. Having read a bunch of cases and thought
about this a lot, your correspondent submits the model
that is most likely to be upheld which combines the tra-
ditional grievance and arbitration process found in col-
lective bargaining agreements with the processes and
remedies available in traditional employment discrimi-
nation litigation. Traditional grievance and arbitration
procedures provide that an employee can file a griev-
ance and it progresses through several (usually three or
four) levels. In the collective bargaining context, the
employee is assisted by a union representative. In the
nonunion setting, there should be a means for the
employee to be assisted by someone who knows how
the process should work. The levels should be designed
to provide for increasing levels of responsibility. The
decision makers at the higher levels should include
peers of the grievant and management representatives.
There should be some discovery process. This can and
should be limited, but exactly what will be required by
the courts to find a process “fair” enough to be binding
is simply not known right now.

The process should “top out” with a mediation
process, an arbitration process or both. Mediation is all
the rage now. It has its strengths and weaknesses. The
greatest strength is both sides have a chance to say
what they want to say to each other and a neutral third
party can help facilitate the conversation. The greatest
weakness is the process necessarily assumes both sides
have legitimate points and that means the employer
will always have to concede something, which may be
authority, money or both. Employers tend to have a
problem with that.

Final and binding arbitration with a neutral arbi-
trator is an increasingly common final step. Here again
there are a host of issues. How is lawyer involvement
managed? How much discovery will be permitted?
How will the arbitrator be selected? How can we know
the arbitrator has any idea what he/she is doing? Who
will pay what for the process? If the employee has to
pay, is the employee “unfairly” discouraged from
bringing a claim? If the employer pays, then will the
arbitrator be biased in favor of the one buttering the
bread? How will the hearing be conducted? Will there
be a written opinion? How do we avoid the “split the

ADR in the Workplace
William A. Blue, Jr.

Continued on page 8
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baby” outcome? What remedies can be awarded? If we
restrict the remedies either by type or by amount, is
the process sufficient to pass legal muster? The
Supreme Court decided the Green Tree case last year
to say the arbitrator will decide whether the arbitra-
tion agreement provides for class wide arbitration.
They didn’t help us determine whether an agreement
that doesn’t will be enforceable. This is great stuff.

Alternative dispute resolution for workplace issues
is becoming a necessity. With the Supreme Court deci-
sions in the harassment cases, an employer has to have
an effective complaint mechanism. With the number
and types of claims increasing with each new statute or
common law action recognized and the cost of litiga-
tion becoming prohibitive, employers and employees
will be well served by adopting fair and reasonable pro-
cedures to resolve disputes in a way different from
court litigation. Plaintiffs’ lawyers and some judges
tend to have a knee-jerk reaction against these
processes. Some employers will not or cannot design
and implement a workable program. Some employers
have implemented programs the courts have found to
be, shall we say, one sided. When the issue is carefully

considered, there simply are no options. Our economy,
especially at the small business level, simply cannot
afford the transactional costs of traditional litigation of
employment disputes. There are too many of them,
whether meritorious or meritless, and the transac-
tional costs do not add to productivity. All attorneys
who are involved with workplace issues, whether dis-
crimination, workplace safety, regulatory compliance,
workers’ compensation or any other kind of legal
issues, need to consider the issues and think about how
to address the problem. !

William A. “Zan” Blue, Jr., is Managing
Member at the firm of Constangy, Brooks
& Smith, LLC, in Nashville. Zan is one
of the firm’s generalists, practicing in all
areas of labor & employment law with an
emphasis on trials and litigation, along
with auditing and general preventive

work. He has defended all sorts of employment cases under
federal and state law and now focuses on class actions and
multi-plaintiff cases.

members of an underrepresented group and indicated
such on the certificate. “Underrepresentation was
determined by looking at the number of members of
that group in the position’s grade level.3” Based upon
the promotion certificates, the hiring manager ranked
the finalists and determined which candidates he
wanted to interview. The hiring manager’s ranking was
based on the qualifications detailed in the recruiting
plan. The hiring manager had the discretion to reject
all fifteen finalists and externally fill the position. If,
however, the manager selected a candidate from the fif-
teen finalists, he had to use a selection matrix to docu-
ment the rationale behind his choice. Within the
matrix, the manager was required to provide an expla-
nation for not choosing a finalist from an underrepre-
sented group. Finally, the manager submitted his
recommendation to human resources and to the agency
director for approval. 

The plaintiffs argued that the DFAS promotion
process was complex and clothed the hiring manager
with a substantial amount of subjective decision
making. More specifically, the plaintiffs argued that
the DFAS promotion process resulted in five kinds of
employment practices, which had a discriminatory
impact on African American employees:

1. the temporary assignment (“detailing”) of white
employees into higher grade positions, which
placed them at an advantage in consideration for
permanent promotions; 

2. ethnic preference for white candidates among
white officials making promotion selections;

3. discretion vested in selecting officials to consider
“specialized experience” in promotion decisions; 

4. manipulation of performance reviews, employee
awards, and the timing of job announcements to
give preference to white candidates in the pro-
motion process; and 

5. granting promotions to white employees who
did not meet the time and grade requirements
for the position.4

The parties presented statistical evidence con-
cerning the promotion rates of African American
employees. Both experts addressed two questions in
their reports: 

1. whether African Americans were underrepre-
sented in the various jobs at the DFAS; and 

2. whether African Americans were promoted at a
lower rate than whites. However, their

ADR in the Workplace (continued from page 7)

Has It Become Easier For Employees to Show Disparate Impact in the Sixth Circuit?
(continued from page 2)

Continued on page 9

Blue
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approaches for ascertaining answers to these
questions were different.5

In determining whether the plaintiffs established a
prima facie case of disparate impact, the court consid-
ered both statistical evidence and non-statistical evi-
dence in the record. Although the court conceded that
the statistical data presented by the experts of both par-
ties suffered some flaws, the court opined that “such
flaws relate to the weight of the reports, which is a
matter for the trier of fact;” and statistical evidence was
not the sole means by which the plaintiffs could meet
the prima facie test. Accordingly, the court ruled that
the non-statistical evidence in the record, coupled with
the expert reports, was sufficient to create a genuine
issue of material fact as to whether African Americans
were disparately impacted in promotion rates. 

B. Isabel v. City of Memphis, 404 F.3d 404 (6th
Cir. 2005)
In July 2000, the City of Memphis invited all police
sergeants to compete for promotion to lieutenant. Of
the 120 sergeants who accepted the invitation, 63
were black and 57 were white. The promotion process
consisted of four parts: 

1. a written test, 
2. a practical exercise test, 
3. performance evaluations for the previous two

years, and 
4. seniority points.

The four parts “account[ed] for 20 percent, 50 per-
cent, 20 percent and 10 percent, respectively, of each
candidate’s total score.6” The city used these percent-
ages to create a list, in descending order, of the candi-
dates’ total score. Promotions were based upon the
ranking of the total scores. “The ranking order created
by the written test scores served as the initial de facto
order in which passing candidates were promoted to
lieutenant.7” Candidates who passed the written test
proceeded to the next three steps in the promotion
process while those who did not pass were not invited
to continue the process. “The written test was devel-
oped by a private consultant and managed by an indus-
trial psychologist, Dr. Mark Jones, who also developed
the city’s written test for the 1996 promotion
[process].8” Under a Memorandum of Understanding,
the city and police department agreed that the required
passing score on the written test would not exceed 70,
and Dr. Jones used 70 as the cutoff score in the 2000
promotion process. The result was that the passing rate
of African-American candidates was less than four-
fifths the passing rate of non-minorities and thereby
violated the EEOC’s four-fifths rule. Generally, this rule
provides that a selection rate for any protected class
which is less than four-fifths (or eighty percent) of the

rate for the group with the highest rate will generally be
regarded as evidence of adverse impact, while a greater
than four-fifths rate will generally not be regarded as
evidence of adverse impact. 

To remedy the violation of the four-fifths rule, Dr.
Jones did the following: 

1. lowered the cutoff score to 66; 
2. eliminated 9 faulty test questions; and 
3. gave all candidates credit for answering faulty

questions correctly so that the scores would
remain on a one hundred point scale. 

“Under the new cutoff score, 98 candidates passed
the test. Of those, 51 were white and 47 were black.9”
This result satisfied the four-fifths rule. After the
written test results were calculated and the candidates
were ranked, the top 98 candidates were invited to
continue in the promotion process. “The four plaintiffs
failed the written test. They each received scores
below 66 and were not allowed to proceed to the sub-
sequent promotional assessments.10” Thereafter, the
plaintiffs brought this lawsuit, alleging that the written
test had a disparate impact. 

The plaintiffs argued that a variety of problems
arose from ranking candidates based upon their
written test scores. First, the plaintiffs argued that
although the written test did not violate the EEOC’s
four-fifths rule, alternative analyses, such as the T-test
and Z-test, showed that the differential between the
scores of minority and non-minority candidates was
statistically significant. 

Under the T-test, which measures the difference
in mean scores between minority and non-minority
candidates, minority candidates’ mean score was
69.17 while the white candidates’ mean score was
75.59. The difference, 6.42, was described by plain-
tiffs’ expert, Dr. Deshon, as large. Under the Z-test,
which measures statistical success across groups,
white candidates passed at a rate of 90 percent
while minority candidates passed at a rate of 74.6
percent. Dr. Deshon testified that the 15.4 percent
difference [was] statistically drastic.11

Second, the plaintiffs presented two examples illus-
trating the inaccuracy of the test in approximating job
performance. 

In one example, a non-minority candidate who
received the same initial score on the written test as
two of the plaintiffs, and presumably would not
have been eligible to proceed to the next rounds of
the promotion process, was determined to be eli-
gible for promotion after the city imposed the cutoff
score of sixty-six and gave full credit for the nine
faulty questions. Once all the components of the
promotional process were tallied, this candidate was
ranked as the second most qualified for promotion.

Has It Become Easier For Employees to Show Disparate Impact in the Sixth Circuit?
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This candidate was only barely eligible based on the
written test scores in the promotion process, yet she
received the second highest total score and ranking
in the pool of candidates … In another example,
thirteen candidates who placed very low in the
ranking order had to be retroactively promoted and
issued back pay because the candidates’ perform-
ances on the practical exercise — video component
which was administered late in the process —
required the city to drastically adjust the rankings.
The city granted those thirteen candidates back pay
and seniority points retroactive as of July 12, 2000,
the date that the first pool of candidates was pro-
moted to lieutenant.12

In rebuttal, the city argued that the plaintiffs failed to
establish a prima facie case of discrimination because they
failed to show that the city violated the EEOC’s four-
fifths rule. The city furthered argued that where the four-
fifths rule has been satisfied, the Sixth Circuit forbids
reliance on alternative statistical analyses, such as the T-
and Z-tests, in Title VII cases. As to this argument, the
court noted that “the commission’s regulations make
explicit that compliance with the four-fifths rule estab-
lishes only that the four-fifths statistical analysis will not
serve as evidence of an adverse impact … Thus, notwith-
standing a test’s compliance with the four-fifths rule,
other analyses may still reveal an adverse impact.”13

III. SIGNIFICANCE OF PHILLIPS AND ISABEL
The rule or lesson to be mined from Phillips and Isabel
is that plaintiffs can rely upon a varying degree of sta-
tistical evidence to establish disparate impact. It is
especially alarming that in Phillips the court conceded
that the statistical evidence presented was faulty, but
nevertheless enough to defeat summary judgment. The
holding in Isabel is equally alarming because the court
considered other statistical analyses, such as the Z-test
and T-test, although the passage rate of the written
exam satisfied the four-fifths rule. The court’s holding
that statistical evidence must only be relevant and
that compliance with the four-fifths rule does not con-
clusively establish the nonexistence of disparate
impact is problematic for employers and their legal
counsel. As explained by the Isabel dissent:

For the past 20 years, employers like the city have
relied on the bright line four-fifths rule to assess
whether their employment practices comport with
Title VII’s requirements. As of today however,
employers in this circuit no longer have that assur-
ance that their scrupulous adherence to the four-
fifths rule will insulate them from an adverse impact
suit. The majority’s opinion opens the door for plain-
tiffs to file a Title VII suit based on the newest statis-
tical flavor of the month, but provides absolutely no
guidance as to which tests are to be used in assessing

whether an employment practice results in an
adverse impact, how any tests are to be applied, or
how to determine their statistical significance.14

Consequently, it may have become easier for
employees to establish a prima facie case of disparate
impact in the Sixth Circuit. As is the case with any
change of the law/clarification, the true effect of the
requirement that statistical evidence merely be rele-
vant will remain unknown until the functional defini-
tion is fleshed out in subsequent cases. For now,
however, litigators should familiarize themselves with
statistical analyses other than the four-fifths rule, such
as the Z-test, T-test, and constructive pools. Employers
should be willing to absorb the increased costs, which
will result from hiring statisticians to ensure regulatory
compliance and detecting potential problem areas. By
hiring statisticians on the front end, employers can
avoid being faced with litigation where millions of dol-
lars are on the line. !

Mr. Bode, a member of Miller &
Martin, PLLC, concentrates his practice
on labor relations and employment
opportunity. Over the last two decades,
he has served as lead trial counsel in
numerous cases before state and federal
agencies and courts and the National
Labor Relations Board. He also serves as
Chairman of the firm’s Labor and
Employment Department.
Ms. Staten is an associate with Miller
& Martin, PLLC. She concentrates
her practice in the areas of Labor 
and Employment.

ENDNOTES:
1. The opinions and views expressed in this article are

those of the authors and do not necessarily reflect the opin-
ions or views of Miller & Martin PLLC or its other mem-
bers/employees.

2. Isabel v. City of Memphis, 404 F.3d 404, 411 (6th Cir.
2005), is the source of the law articulated in this section. 

3. Phillips v. Cohen, 400 F.3d 388, 391 (6th Cir. 2005).
4. Id. at 392
5. In establishing statistical evidence, DFAS’ expert con-

structed pools. While the plaintiffs’ expert relied on census
data indicating that Columbus’ working population is ten
percent; she did not attempt to refine her benchmark repre-
sentation in terms of work skills.

6. Isabel, 404 F.3d at 408.
7. Id. at 409.
8. Id. at 408.
9. Id. at 409.
10. Id. at 410. 
11. Id. at 409.

Has It Become Easier For Employees to Show Disparate Impact in the Sixth Circuit?
(continued from page 9)

Bode

Staten



11

in light of the fact that the 1988 General Assembly
adopted the language “pregnancy, childbirth, or
nursing the infant” in order to make clear that leave
was only being granted for disability experienced by
women arising out of pregnancy, childbirth or nursing
the infant. The 2005 General Assembly removed the
word “female” from the Maternity Leave Act but
kept the very same language regarding the circum-
stances under which leave might be taken and such
language was previously understood to only apply to
women! Obviously, if the General Assembly had
intended to extend leave rights under the Tennessee
leave act to include the circumstances under which
such leave is covered under the FMLA, then the
Assembly should have more carefully adopted the
language of the FMLA. For example, men may take
off under the FMLA to care for a pregnant spouse
who is incapacitated as a result of the pregnancy
because the FMLA provides that an employee may
take leave to care for a spouse with a serious health
condition. The Tennessee leave act simply provides
that all employees may take leave for “pregnancy …
where applicable.” Does that language really mean
that a male employee may take leave to care for a
pregnant spouse? 

How often the issue of what leave has been
extended to men under the Tennessee leave act may
actually arise, given the leave already provided by the
FMLA to men, is also unclear. Given the current
interpretation of the statute by the bill sponsor and the
agency responsible for enforcing the statute, the con-
servative approach at this time for employers with
more than 100 employees would be to extend leave to
qualifying employees (those who have been employed
for 12 consecutive months as full time employees) for
four months under the same circumstances under
which leave would be granted under the FMLA with
respect to adoption, pregnancy (or caring for a preg-
nant spouse incapacitated by pregnancy), childbirth,
and caring for a new born or newly adopted child.
However, as discussed above, the statute, on its face,
does not support this broad interpretation of the bill
and the “test case” may well result in a narrower view.
The statute continues to require employers to include
the provisions of the statute in any newly published
employee manual. Rather than simply adopting what

the Legislature apparently claims to be the ultimate
effect of the revised leave statute and announcing a
new policy, an employer may wish to simply restate the
exact language of the statute in any new employee
handbook and wait to see if male employees seek an
extra month of leave under the revised Act before
making a decision as to how broadly the employer will
apply the statute. 

One additional conundrum of note relates to adop-
tion and the provision with the revised Act that leave
with respect to adoption does not begin until the
employee receives custody of the child. The FMLA
regulations state that the FMLA also covers pre-cus-
tody activity such as attending counseling sessions,
appearing in court, consulting with an attorney, con-
sulting with the doctor representing the birth parent,
or submitting to physical examination. Therefore,
employees who are covered under both the FMLA and
Tennessee’s new leave statute appear to have their
time off for pre-adoption activity protected by the
FMLA and then are entitled to an additional full four
months of leave to care for the newly adopted child
under Tennessee’s new leave statute. Ironically, a
woman who must take leave due to complications for
pregnancy will begin to consume her four months of
protected leave under Tennessee’s leave statute prior
to the birth of the child.

The failure of the General Assembly to take more
care in drafting the statute will certainly continue to
generate questions regarding the new obligations of
Tennessee employers and the reaction of the business
community may affect how the state interprets and
enforces the statute. !
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